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Victorla File No. 236895
Decision Date: 2007-08-10

In the mattal of the Residential Tenancy Act, SBC 2002, ¢. 78.

betwean
TERESA ANNE HOWE, and other Tenant(s),
Applicant{s)
and
2770070 CAMNADA INC., Landlord{s),
Respondent(s)

Ra: An application pursuant to section 42 of the Manufactured Home Park Tenancy Act
regarding the premises at:

2845 Bellendean Road, SHAWNIGAN LAKE, British Columbia
Date of earing: March 5 April 16, May 28 and July 11, 2007, by conference call.

R T i S e e DECISION AND REASONS T

The tenants applied lor ar Order setting aside Notices to End Tenancy sarved by
registared mai on January 18" and effective on February 1, 2008.

The Motice were given pursuant to Section 42(1) of the Manufactured Home Park
Tenancy Act that statas

42 (1) Subject to section 44 [lenant’s compensation: section 42 notice], a landlord may end
a tenancy agreement by giving nolice 1o end the tenancy agreement if the landiond has
all the necessary parmits and approvals required by law, and infends in good falth, o
corvert alf or & significant part of the manufactured home park toc a non-residential use
ar & residantial wse atifer than a manufactured home park,

This was a protracted hearing, The matter was originally scheduled 1o be heard on
March 5" and the hearing could not proceed on that day because the landlord’s
evidence was nol submitted in time. The Rules of Procedure require that evidence be
submitted not less than 5 cdays bafore the hearing. One of the reasons for this rule is 1o
aflow the Residential Tenancy Branch sufficient time to deliver the evidence to the
Disputa Resclution Officer. Bacausa the evicenca was submitted on the allemoon of
Thursday March 1™ and the hearing was on the following Monday, the Branch did not
have sufficient time to forward the evidence to me. | therefore daalt with preliminary
Issues and adjourned the hearing.

| reconvenad tha hearing on April 16 and heard from both parties on the assignment
dispute conceming the lead tenant, Teresa Anne Howe. The issue of the Motices given
under Section 42 had to be adjourned again,
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When | reconvened the hearing on May 28" | learned that the tenant failed to submil
her evidence to the landlod in time to comply with the Rules of Procedure. The
landiord’s counsel argued that | should refuse to considar the evidence. However in
order to exercise my jurisciction 1o refuse evidence, In accerdance with Section 11.5 of
the Rules of Procedure, | would have to first consider the evidence — in order to
determine relevance - and also make a determination as to whether thare was a willful
or recurring failure 1o comply with the Rules of Procedure,

There was an additional preliminary issue présented whan the landlord's counsal
requested that | recuse mysell. He argued that | should disquality myself because of an
apprehension of bias created by the findings that | made in the assignment dispute
concerning Teresa Howe. Unfortunately the landierd’s counsel did not make a written
submission respecting the allegation of bias, or the request for recusal, so neithar | nor
the tenants’ counsel were prepared 1o speak to this matter, | tharefore adpurned tha
haaring aonce again and asked the parties to make written submissions on this matter. |
recalved a written submission from the tenants’ counsal on this issue.

When | reconvened the hearing on July 11, 2007 | heard arguments from both parties

on whethear | should disquality myself. The landlord's counsel did not submit the

T 77T UeTisioigtter o e A s TETT oiSpurE T suppon s ategaton ot appretendedoEss i
| didd net retain a hard copy of the decision because the assignment dispute was a

separate file,

I therefore deniad the request to disqualify myself, | was not parsuaded that there was
an apprehension of hias gwven that | did not recall the findings that | made in the
assignment dispute. That decision had bean rendarad the month before and 1 had
conducted numerous hearings since that time.

| heard oral submissions from the parties and wilnesses regarding the Notices given
under Saction 42 of the Act.

The landlord said that it is no longer financially viable to operate a manufactured home
park. Ha said that he intends o closa the Park and build a house on the property -
ovaeriooking the lake - so that he and his family can occupy that residence in September
of 2008.

The lead tenant and counsel argued that many of the homes can not be moved and that
all the tenants will suffer a significant linancial loss if the lenancies are allowed to end.
She said that she does not believe that the fandlord intends 1o bulld a residence and
that she believes that his true intention is to obtain vacant land so that he can sl the
proparty or subdivide the property. Counsel argued that the landlord did not show good
faith by submitting a bullding or site plan and said that the tenancies should not be
ended for the vague intention of building *a house avedooking the lake”. They argued
that the landlord did not obtain any permits or approvals or investigats the options open
ta him that wauld allow hini to build a residence without closing the Park. Thay
submitted letters from other tenants about the hardship the tenants will face if they are
required to dismantle and move their homas.
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All evidence was carefully considered and on the basis of the information before me |
accept that the landlord intends, in good faith, to convert the manufactured home park
to a residential use other than a manufactured home park. | am salishied that the
landlord is not required to have any permits or approvals to close the Park. Although
the landlord requires permits and approvals to build a house on the property | heard
from the Deputy Manager of Developmant Services, Cowichan Valley Regional District,
that an application to construct a house would not be accepted until the landlord ceasas
to operate the legal non-conforming Manufactured Home Park.

Although | noted the tenant’s arguments disputing the landlord’s good faith intantion |
am safisfied that the requirement for good faith relates to the landlord’s intention to
convert the Manufactured Home Park to "a residential use other than a manufacturaed
home park”, | am not persuaded thal the landlord Is required by law to have an
intention — good faith or olherwizse - for the eventual use of the land.

Baing satisfied that the landlord intends to convart the manufactured home park to a
residential use other than a manufactured home park | must decling to sat aside the

subject nolices.

——FhisderisiomTaEer e Esner ot when the Emancies et B T9OIeE are Crrrenhe
Section 46 of the Act bacausa of the landlord's error in specifying a termination date
that is the day that rent is owed (February 1, 2008) rather than the last day of a month.
Although the previous legislation allowed a Notice to back-date by one day in this
situation - in this case to January 31, 2008 - | do not see that provision in the
Manulactured Home Park Tenancy Act. | therefore find that the Notices carrect 1o be
gffective on the last day of the manth specified on the Notice. The tenancies therafore
end on February 28, 2008

| have issued Orders for Passession to be effective at 1:00 P.M. on February 29, 2008.
The Orders should be servad on each tenant in person, Should a tenant fall to comply
with this Order the landlorcl may register the Order with the Supreme Court for
enforcemeant by the Court 3ailiff.

The parties are advised that Section 43 of the Act allows the tenants to end thair
tenancies earlier than Febiuary 29, 2008 after giving nol less than 10 days wiittan
notice to the landlord. The right to compensation under Section 44 of the Act is not
affected when a tenant ends the tenancy pursuant to Section 42 and 43 of the Act.

| have declined to award costs to the tenants.

As no further action is required the files will be closed accordingly.

Dated August 10, 2007.

FLEUR
Arbitrator

4 i1
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File No.: 236895 - 236903
Dhgpute Resolution Heanng

BETWEEN:
Teresa Anne Howe (2l al)
APPLICANT

AND:
3770010 Canada Inc.
RESPONDENT

STATEMENT OF TERESA HOWE

CNL - CANCEL A NOTICE TO END TENANCY GIVEN FOR LANDLORD’S
CONVERSION OF MANUFACTURED HOME PARK TO OTHER USE

FF — RECOVERING FIL['NG FEE FROM THE LANDLORD FOR THE COST OF
THIS APPLICATION,

On January 24, 2007 I was served with a 12 month eviction notice. The eviction

was based on the Manufocrured Home Park Tenancy Act 5.42 on form #RTE - 5/06

Therefore, 1 respectfully request that this arbitration hearing be governed under the
Manufactured Home Park Tenancy Act_For the following reasons:

|

This is a Manufactured Home Park as defined by the Manufactured Home Park
Tenancy Act.

This Parcel of land known as Mason’s Mobile Home Park since the 1970°s 15 “legal
non-conforming™ (grandfather) status, and was established and operating as a
Manufactured Home Park prior to the zoning Bylaws of 1975 and 1986 . The
property continues to be a Manufacture Home Park 1o the present day.

All legal documents pertaining to this parcel of land, recogmze this as being a
Manufactured Home Park and is referred to as such through the Land Title and
Survey Authority. The Properly Assessment Report's legal description references this
parcel as Mason's Mobile Home Park and the actual use 15 referred to as
Manufactured Home Park. This parcel of land is taxed as a Manufactured Home
Park.

Attached marked exhibit “G" is a copy of the BC Assessment Report for the
parcel of land.

Each unit situated on the Mason's Manufactured Home Park 15 assessed for property
laxes for the provincial and local government to caleulate our property taxes through



the BC Assessment assessed value, The property description 15 defined ag: Shawnigan
Land Dastrict, Manufaciured Home, contaimng an individual registry number and
referred to as Mason's Manufactured Home Park.

Attached marked exhibit “H™ is a copy of the BC Property Assessment for unit
#,

UNDER THE MANUFACTURED HOME PARK TENANCY ACT SECTION 42, ALL
NECESSARY PERMITS AND APPROVALS REQUIRED BY LAW NEED TO BE IN
PLACE AND ACCORDING TO THE FOLLOWING, THEY ARE NOT:

5. According to the CVRD, in order to develop the property, the owner would need to
obtain a developmen: permit under the Riparian Arear Regularion. This issue is
noted in Mike Tippel’s (MCIP Deputy Manager Development Services) letter dated
January 25, 2007 The topical map cledrly demonstrates that the property line rins
adjacent to the creek.

“If any portion of the land proposed to be subdivided lies
within 36 meters of the natural boundary of Shownigan
Creek or any other wafer course, a development permif
applicaticn under the Riparian Areas Regularion will also
be requirad, prior to subdivision approval, To date, no
such application has been received ™.

Attached marked exhibit “B" is a copy of the Shawnigan bylaw OCP No.
1010,

Antached marked exhibit “C* highlighted the last paragraph in Mike
Tippit's Letter.

Artached marked exhibit “D* a topical map highlighted in yellow showing
the property line run along the creek.

6. [ contacied Mike Tippett (MCIP Deputy Manager Development Services) at the
CVED and requested the status of any permils and/or approvals that the Landlord had
abtained to justify the eviction, as he had not posted any re-development signs. Mr.
Tippet wrote me a lefter confirming no permits have been oblained, and only
information had been forwarded to the Landlord.

Attached markel exhibit “N™ is a copy of the letter dated January 25, 2007
from Mr. Tippett.

7. On February 6, 2007 Alan Budrean, a local building contractor and close friend who
also had done my renovations, contacted Mike Tippett and Grant Breckenridge (the
building inspector for Shawnigan District). Both men told him that to therr knowledge
ne permits have been applied for, nor approvals granted for the Park.



Attached mz rked exhibit *0" is a copy of the letter from Alan Budreau,
dated February 6, 2007,

E. 1just received today, May 14", 2007 an affidavit sworm by Michael Tippett Deputy
Manager of Develop nent Services for the CVRD. Paragraph 10 reads:

“That in order for the CVRD to (ssue a Building
Permit for the R3 zoned portion of the property thai
arec must be vacans, that is no manufactured homes
can remain on the site ",

9, In paragraph @ of Mizhael Tippetll's affidavit, clearly Mr. Carle would have to obtain
permits for water anc sewage. [ believe that he would not be able to obtain permits
for the sewer until he has decommissioned the old sewer system, and has plans to
replace it. To date he: has not made any applications through the Ministry of Health.

“That the only requirement ta build such a single
Sfamily dweiling is that the owner obtains a Building
Pervait and meets the requirements tn the Bullding
Perrait for provision of water and sewer ",

10. In paragraph 7 of Michael Tippetts, the current septic system is a septic tank system
and the owners wouli need to decommission and replace with community septic
system and there 15 ny commumly seplic system available for that parcel of land. 1
believe that he should obtain at the very least a permit for the septic svstem in good
faith to demonstrate that he does fully intend to build ane (1) house for him.

“.emd also provides for a minimum lot size of 02
hectzres (approximately Y acres) providing that
sewer and communify water 15 avallable as opposed
ter a septic tank system and well "',

[1. On May 10, 2007 Alin Budreau contacted Grant Breckenndge (the butlding inspector
for Shawmigan District) and as to date no building permit applications of any kind
have been received partaining to this property. Mr. Budreau contacted Ross Devean
( The Ministry af Higlways official for the area) who informed Mr. Budrcau that no
applications for highway access to this properly have been made since 1999, Mr.
Budreaw also contacted Alan Rideout {The Ministry of Health Official for the area)
who also confirmed there have been no applications received.

Attached marked exhibit “P” is a copy of the letter from Alan Budreau,
dated May 110, 2007,

12, In Mr. Carles evidence he is citing sections of the Manuwfactured Home Park Tenancy
Act (ANNOTATIONS 42(1):01 generally). He may not need every single approval
necessary to complete a project {i.e. water hookup, sewer hook up, hydro hook up
elc.) in onder to be allowed to begin construction, but he must have a building permit.



Attached marked exhibit “Q* is a copy the excerpt from the
Manufactured Home Park Tenancy Act (ANNOTATIONS: 42(1):01

Generally).

THE MANUFACTURED HOME PARK TENANCY ACT SECTION42 GOES ON TO
SAY ... AND INTENI3S IN GOOD FAITH, TO CONVERT ..., “ THE FOLLOWING
LEAVES SOME DOUBT AS TO THE "GOOQD FAITH' REQUIREMENT.:

13,

14.

Mr. Carle, Lon and Jamison Pollock have changed their position with respect to what
their plans are with the Park many times. Lon Pollock and her hushand attended both
my home and others in the Park in April of 2005. They intreduced themselves as
ownaors stated their message was to alleviate concems over the future of the park.
They stated they had no aliernate plans other than to maintain and improve the park.
They also acknowledged they could appreciate our concerns over possible re-
development of the land, but they reassured us that this was not their plan.

Attached marked exhibit “1™ is a lettér from Ian and Cathy tenants that
occupy site #7.

In early January of 2006, Alan Buodreau was outside doing some improvements to my
home. Sly Carle and lamison Pollock approached and informed him that they were
planning on having the propeny surveyed in order to define the lots. They stated the
purpose for this was 1o bring in more mobile homes. They further told Mr. Budreau
that my buildings wese taking up too mich space, and that my shed and gazebo would
have to be moved. They offered that if 1 were to pay double pad rent, the need to add
an additional home on my lot would not necessary.. Mr. Budreau asked if they had a
survey company in mind and they didn’t so Mr. Budreau referred them to Kenyon &
Wilson, Mr. Carle contacted Kenyvon & Wilson who subzequently came and provided
an estimate, but they never heard from Mr. Carle again. Their plans to bring in more
mobiles further gave me confidence that their intention was to improve and maintain
the park.

Attached marked exhibit “J" is letter from Alan Budreau detailing the
conversation with Syl Carle and Jamison Pollock (the owners).

- On November 16, 2006 (@6:27 p.m., phone number 416-305-9901, | personally called

Syl Carle. The purpose of the call was to enguire why [ had not received his signature
on a Lease Assignment Agreement, a necessary document for mortgage financing,
Duning the conversation Mr. Carle stated point blank that it was his intention to evict
everyone from the Park He told me that he already had an application accepted
through the CVRID, Meedless to say, 1 was completely shocked. In my desperation |
reminded Mr. Carle that when he bad purchased the property they had assured all
tenants that they interded 1o maintain and improve the park, and that they had even
gone through preliminary steps to bring in more mobiles, He continued that he was
going to “hire a high profile lawyer™ to get rid of the residents of the park and he
intended to “build 11 houses™.



Attached mirked exhibit “K” is a copy of my phone hill for November 16,
2006,

16. The cruelty Mr. Carl=2 is exhibiting is immeasurable. At this point, two tenants have

17.

been forcefully removed from the park. | have never seen an individoal treat peaple in
such an inhumane way in all my life. Mr. Carle was able to obtain a few writs of
Possession against some residence, though I don't know the whole story, but [ do
know that a little 12 year old girl came home from school one day and was greeted by
the Sheriff and bailiffs blecking her from entering her home. Certainly this little girl
witnessed a harsh side of human nature when she was not able to enter her home lo
obiain even the most basic personal belongings. Mr, Carle 15 quoted in the Apnl 6
issue of the Cowichan Valley Citizen, “...2]l precautions were taken to protect the
unsupervised child returning home during a recent eviction”. [ witnessed no
precautions, and without the intervention by neighbors in the park, she was
effectively homeless. Mr, Carle also had no interest in hearing the human side of the
Sagaskies (unit #6) story, Mr. Peter Sagaskie was suffering from advanced stages of
cancer and hospitalized in Ontano. While hospitalized, Mr, Sagaskie didn't respond
to providing current insurance docs and an updated oil tank inspection. The direness
of the situation was ¢xplained to Mr. Carle, but he still bulldozed through legal means
to evict this family. T'or years we residents have lived in peaceful and quite enjoyment
with no evictions. Since the new owners took possession two (2) vears ago, there
have been three (3) forced evictions, and frivelous eviction notices based on minor
infractions that could have been easily resolved withoot the drastic measure of
serving evictions.

Attached marked exhibit “S* are a few letters from the tenants.

Attached marked exhibit “T" news paper article Wednesday April 4, 2007,

Attached marked exhibit “U™ new paper article Friday April 6, 2007.
My own storey is Mr, Carles unreasonable refusal to allow my tenancy. This issue
has become a long and extremely stressful process, [ have provided all permits
pursuant to Mr. Carles requests. After seeing that 1 have met every one of his
demands, Mr. Carles changes his tact and has now demanded from Russ MacArther

{Chief Inspector for the CVRD) that he revoks my permits. The very same permits
that he demanded [ produce.

May 12, 2007

Teresa Anne Howe



